
STATE OF

STATE TAX

I\IEW YORK

COUMISSION

A & Victor Manufacturing Co., Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax f,aw for
the Years FYE 1t l30/76- t t /gO/ lA.

AITIDAVIT OF I{AILING

State of New York l
s g .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Conmission, that he is over 18 years of age, and that on the
18th day of July, 1984, he served the within notice of Decision by cert i f ied
nail  upon A & Victor Manufacturing Co., Inc., the petit ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

A & Victor Manufacturing Co., fnc.
10 East 39th Street
New York, NY 10016

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office tnder the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
18th day of July, 1984.

pursuant to Tax Law section 174



STATE OF NIW YORK

STATE TAX COMI{ISSION

In the Matter of the Fetition
of

A & Victor Manufacturing Co., Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the Years FYE 11/30/76- t t /10/ tg .

AFFIDAVIT OF }TAITING

State of New York ]
ss .  :

County of A1bany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Corrnission, that. he is over 18 years of age, and that on the
18th day of JuIy, L984, he served the within notice of Decision by certified
mail upon A. Martin Stuchiner, the representative of the petitioner in the
within proceeding, bV enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

A. Martin Stuchiner
295 Hadison Avenue
New York, NY 10017

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
1.8th day of July, 1984.

s ter  oa t
pursuant to Tax Law section L74



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July 18, 7984

A & Victor Manufacturing Co., Inc.
10 East 39th Street
New York, NY 10016

Gentlenen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1090 of the Ta;< Law, a proceeding in court to review ap
adverse decision by the State Tax Cornnission may be instituted only under
Article 78 of the Civil Practice law and Rules, and must be connenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building ll9, State Campus
Albany, New York 72227
Phone /f (518) 457-207A

Very truly yours,

STATE TAX COM}IISSION

Fc: Petit ionerts Representative
A. Martin Stuchiner
295 Madison Avenue
New York, NY 10017
Taxing Bureau's Representative



STATE OF NEI{ YORK

STATE TN( COMMISSION

In  the Mat ter  of  the Pet i t lon

of

A & VICToR MANUFACTURING CO., INC.

for Redeterminatlon of a Deficiency or for
Refund of Corporatlon Franchlse Tax under
Articl-e 9A of the Tax Law for the Fiscal Years
Ended November 30, 1976 through November 30,
1 9 7 8

DECISION

Petl t ioner,  A & Vlctor Manufactur l-ng Co.,  Inc.e 10 East 39th Street,  New

York, New York 10016 filed a petition for redeterminatlon of a deficlency or

for refund of Corporation Franchise Tax under Article 9A of the Tax Law for the

fiscal years ended November 30, 1976 through Novenber 30, 1978 (fll-e No.

34054).

A fornal hearLng rilas co menced before Arthur Brayr Hearlng Officerr at the

offlces of the State Tax Conmission, Two Worl-d Trade Centerr New York, New York

on January  11 ,  1983 a t  1 :15  P.M. ,  con t lnued a t  the  same o f f l ces  a t  2 :00  P.M.  on

January 12, 1983 and concluded at the same offlces on \7ay 27, 1983 with alL

brLefs to be subnit ted on or before September 20, f983. The Audlt  DlvisLon

appeared by Paul B. Coburn, Esq. (Alexander Weiss, Esq.,  of  counsel)  at  the

hearlngs on Januarl 11, 1983 and January 12, 1983 and by John P. Dugan, Esq.

(Alexander Welss, Esq.,  of  counsel)  at  the hearlng onl ' lay 27'  1983. Pet l t loner

appeared by A. Martln Stuchlner, Esq. and Theresa Berlln Stuchlner' Esq.

ISSUES

I. I' ltrether the Audlt Divlslon falled to investigate the facts before

lssuing the not ices of def ic lency.



I I .  Whether pet i t loner

upon maintalning a pJ-ace of

-2-

nay cl-aln an allocatlon of business lncome based

buslness in Rhode Island.

FINDINGS OF FACT

1. PetitLoner filed New York State Corporation Franchlse Tax Reports for

the fiscal years ending November 30, 1976 through November 30, L978. 0n each

report petitloner clalned that lt was entitLed to use a buslness allocatlon

percentage on the ground that it nalntained a regular place of buslness outslde

of New York.

2. On March 26, 1981 the Audlt  Divis ion issued three not ices of def lc l€nclr

accompanied by statement of audit adjustment, to petitioner, A & Vl-etor Manufac-

tur ing Co.,  Inc. The f i rst  Not ice was for the f iscal  year ended Novenber 30,

L976 and,  asser ted  a  de f lc iency  o f  tax  o f  $50,449.00  p lus  ln te res t  o f  $17,687.00

for a total  of  $681135.00. The second Notice was for the f iscal  year ended

November 30, L977 and asserted a def lc lency of $7I,872.00 plus interest of

$19,089.00  fo r  a  to ta l -  o f  $90,961.00 .  The th l rd  Not ice  was fo r  the  per iod

ended November 30, 1978 and asserted a def ic lency of $47,392.00 pl-us interest

o f  $8 ,559.00  fo r  a  to ta l  amount  due o f  $55,951.00 .  Each o f  the  no t lces  nas

issued to pet i t ioner on the basis of the AudLt Dlvis ionrs conclusion, fol lowing

a f teld audit ,  that pet i t ioner dld not nalntaln a regular place of business

outside of New York State and consequently could not allocate its income wlthln

and without the State.

3. In the course of the f ie ld audit , ,  the auditor met with pet i t ionerfs

accountant, Mr. Leo Fine, on two occasions. The first meeting ltas on March 10,

1980. At thls meeting, which lasted a substant ial  port lon of the business day,

Itr. Flne addressed questlone posed by auditor Charles Komack. The second

meeting took pl-ace on June 16, 1980. Thls meeting lasted one or two hours.
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In September, 1980, Mr. Kornack began preparing a fleld audit report. During

September, 1980 Mr. Komack lef t  New York State service. In or about October,

1980 one Mr. Saul, who was Mr. Komackrs supervisor, revlewed Mr. Komackrs

report and, based upon his conversations with Mr. Komack, nodlfled certatn

statements of fact. At thls time Mr. Saul concluded that the notlces were

properly issued. Subsequent ly,  Mr. Schif fman, who was Mr. Saults supervlsor,

concurred. The Audit DivLsion considered the audit closed after a conference

with pet i t ionerrs representat lve.

4. Pet l t ioner,  A & Victor Manufactur lng Co.,  Inc.r  ls a corporat lon which

engages ln the nanufacture and sal-e of costume Jewelry. Petltionerrs princlpal-

products are earr lngs.

5. During the periods in issue petitioner maintained an office ln New

York Clty. Ttrts office was staffed by a bookkeeper and bl1l-ing clerks. One

person also served as a receptionist. The office was furnished with a computer

and a conference table. Petitioner aLso kept sanples ln New York.

6. Pet i t ionerrs New York Clty off ice was ut i l lzed to prepare and send the

customerrs bi l l ing. On occasion, pet i tLonerrs customers would examine samples

at the New York City off lce. The address ref lected on pet i t lonerrs stat lonary

showed only a New York City J-ocatlon.

7. Pet i t ionerts jewelry was manufactured by subcontractors located ln

Rhode Island and Massachusetts.

8. Durlng the periods in Lssue, most of pet l t ionerrs Jewelry waa manufac-

tured by Annex GLass & Novelty Co. (r'Annex Glass") of 1340 Hartford Avenue,

Johnstown, Rhode Island.

9. Annex Glass was able and wil-l-ing to buy raw materials cheaper, faster

and under better terms than petltioner cou1d. Accordingl-y' when petitioner had
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an order to manufacture Jewelry lt wouLd provide Annex Glass nith the funds to

purchase the raw mater ials on pet i t ionerrs behalf .  Smal ler orders by pet i t ioner

would be fll led out of petltlonerrs stock of raw materlals which would be kept

at Annex Glass.

10. Durlng the perl-ods ln issue Mr. Vlctor AbitboL, pet l t ionerfs prestdent

and chlef executlve officer, had an oral or |tgentlements agreementrf with

Mr. Danlel Giovannuccl, who rf,as the presldent and chlef executlve offLcer of

Annex GLass. The oral agreement provided that, ln exchange for showroom and

office space, warehouse space, use of a te1-ephone and insurance, petl-tioner

would pay an addltlonal- 5 cents per dozen on all flnlshed goods tn addltlon to

the prlce which would have been charged.

11. In accordance with this agreement, Annex Glass would set aside and

segregate' bI a gate at its premlses, the raw materlals whlch it purchased on

petiti-onerrs behalf. Annex Glass transformed these raw materlals into finlshed

goods whlch were then set aslde and marked pet i t lonerrs property.  Pet i t loner

also stored molds, boxes and cards of Jewelry at Annex Glass.

12. The showroom and office at Annex GLass ln Rhode Isl-and had petitlonerrs

name on the door. It contained dJ.spJ-ays, order forms and samples. It also

contained some of pet i t ionerrs records and stat ionery. Pet i t ionerfs pr lnclpals

had keys to the office and showroom. Elther an officer or employee of petltloner

would be present at petitlonerrs offlce and showroom ln Rhode Island at least

forty tlmes a year. On occaston, one or more of these lndivlduals would stay

at the showroom for two or three days at a tlme.

13. During the periods ln lssue, pet i t loner had at most four customers.

Most of petit.ionerts business arose from sales to K-Mart Corporatlon (trK-Martrr).

It was the practlce of the buyers for K-Mart to vlsit both the New York Clty
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office and petitioner's showroom in Rhode fsland. It was inportant to the

buyers for K-Mart that pet.itioner have a plant and nanufacturing facility at

its disposal so that petitioner would have control over production, quality and

production dates. If a buyer from K-Mart was dissatisfied with a delivery from

petit ioner, he would visit  peti t ionerts prenises at Annex Glass.

L4. The telephone utilized by petitioner at Annex Glass nas not listed in

petit ioner's name. It  did not have to be, however, since there were only

several customers and they knew how to contact petitioner at its showroom and

office at Annex Glass. When Mr. Victor Abitbol made long distance telephone

calls from Annex Glass he either charged the cost to another telephone number

or  ca l led co l lect .

15. Petitioner did not file tax returns with the State of Rhode fsland

during the periods in issue.

CONCTUSIONS OF TAL'

A. That the issuance of a Notice of Deficiency must be premised upon a

factual basis (cf. Matter of Joseph and ,Ieanette Friedberg, State Tax Comnission,

January 3, 1983). In view of the fact that an auditor spent most of a business

day with petit ioner's accountant wherein the auditor 's questions were discussed,

petitioner has failed to establish that. the Audit Division did not exanine the

facts prior to issuing the notices of deficiency.

B.  That  Tax law sect ion 210.3(a)(a)  prov ides in  par t :

"(T)hat for taxable years beginning before January first,
nineteen hundred seventy-eight, if the taxpayer does not have a
regular place of business outside the state other than a statutory
office, the business allocation percentage shall be one bundred
percent l rt

C. That 20 NYCRR 4-2.2(b), which was in effect during the period at

issue, defined "regular place of business", in part, as fol lows:
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'rA regular place of buslness is any bona flde offlce (other than
a statutory off ice),  factoryr warehouse, or other space whlch ls
regular l-y used by the taxpayer ln carryLng on i ts buslness.. . t t .

D. That, on the basis of the uncontradicted testlnoriy presented herein'

lt ls found that the office and showroom maintalned by petltloner at Annex

GLass ln Rhode Island constltuted a bona fide offlce which was regularly ueed

by petltloner in carrying out lts business wlthin the meaning of 20 NYCRR

4-2.2(b).  Accordlngly,  the Audit  Divis lon erred in concluding that pet i t lonerfs

busi-ness allocation percentage rras one hundred percent.

E. Tlrat the pet i t ion of A & Victor Manufactur lng Co.,  Inc. ls granted and

the notlces of deficlency issued March 26, 1981 are cancel-l-ed.

DATED: Albanyr New York STATE TAX COMMISSION

JUL 1B 1984
PRESIDENT


